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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DANIEL EDWARD JENSEN,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 46580-2018 & 46583-2018
ADA COUNTY NOS. CR01-18-25742
& CR-FE-2004-1800
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Daniel Edward Jenson filed appeals from the order revoking his probation in his 2004
case, No. CR-FE-2004-1880 (lewd conduct), and from the judgment imposing sentence his 2018
case, No. CR-198-25742 (possession of a controlled substance). In his 2004 lewd conduct case,
Mr. Jensen claims the district court abused its discretion by revoking probation in light of his
thirteen successful years in the community, and by declining to reduce his original sentence. In
the 2018 controlled substance case, he claims the district court abused its discretion by failing to
place him on probation in light of his addiction, and by imposing an excessive sentence of seven
years, with two years fixed.

1

Statement of the Facts and Course of Proceedings
Mr. Jensen was sentenced to fifteen years, with three years fixed, in a 2004 case for lewd
conduct with a teenage girl. (Ada County No. CR-FE-2004-1880.) (R., p.123.) He was twentytwo when he committed that offense and addicted to methamphetamine. (PSI, p.237.) In 2005,
after becoming sober and successfully performing a rider program, Mr. Jensen was released from
prison and placed on fifteen years’ supervised probation. (PSI, pp.320-25; R., p.135.) He then
worked, earned a college degree, married, and bought a home, and he remained sober until 2017.
(PSI, p.3; Tr., p.22, Ls.9-23.)
In 2017, Mr. Jensen experienced marital and financial difficulties and relapsed into drug
use; after missing appointments scheduled by his probation officer, he was arrested on an agent’s
warrant and found to be in possession of methamphetamine. (PSI, pp.313, 29-39, 345; 10/22/18
Tr., p.22, Ls.9-22.) The State filed a motion to revoke his probation, and also filed a new case,
Ada County No. CR-198-25742, charging Mr. Jensen with possession of a controlled substance.
(R., pp.8, 165.)
In the 2004 lewd conduct case, Mr. Jensen admitted two probation violations:
committing the new offense of possession a controlled substance; and having previously watched
an R-rated movie, in 2005, that contained nudity. (8/27/18 Tr., p.7, L.12 – p.13, L.15.) In his
new controlled substance case, Mr. Jensen pled guilty to the charge in exchange for the State’s
promise to recommend a seven-year sentence, with two years fixed, to run concurrently with the
sentence in his lewd conduct case. (1/25/19 Tr., p.5, L.14 – p.14, L.10.)
The two cases were ordered consolidated for sentencing and disposition. (R., p.191.) A
presentence investigation report was prepared, and letters supporting Mr. Jensen were submitted.
(PSI, pp.208-12.) Mr. Jensen asked for probation in both cases. (10/22/18 Tr., p.32, L.24 – p.33,
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L.8.) The State asked the court to send Mr. Jensen to prison. 10/22/18 Tr., p.28, Ls.5-9.) The
district court denied Mr. Jensen’s requests, and in the lewd conduct case, the district court
revoked probation and executed his original fifteen-year sentence, with three years fixed; in the
controlled substance case, the court sentenced Mr. Jensen to two years, with one year fixed.
(10/22/18 Tr., p.40, Ls.1-9; R., pp.123, 198.)
Mr. Jensen timely filed a Criminal Rule 35(b) motion in each case, asking the district
court to consider retaining jurisdiction or else reduce his sentences. (R., pp.57, 202.) The
district court denied the motion. (R., pp.67-70, 207-11.)
Mr. Jensen filed a Notice of Appeal in that is timely from the judgment in the controlled
substance case, and timely from the orders revoking probation and denying his motion for
sentence reduction in the lewd conduct case. (R., pp.62, 213.) See I.C.R. 35(b), I.A.R.14(a).

ISSUE
Did the district court abuse its discretion by revoking probation, by refusing to consider retaining
jurisdiction, and by denying Mr. Jensen’s request for a reduction of his sentences?
ARGUMENT
The District Court Abused Its Discretion By Revoking Probation, By Refusing To Consider
Retaining Jurisdiction, And By Denying Mr. Jensen’s Requests For Reduction Of His Sentences
A.

Introduction
The district court abused its discretion by revoking Mr. Jensen’s probation and refusing

to even consider retained jurisdiction, given Mr. Jensen’s thirteen years of achievement in the
community and the circumstances surrounding his relapse and violation. The district court’s
refusal to reduce Mr. Jensen’s sentence, particularly his previously-suspended sentence, is
likewise unreasonable in light of the thirteen years he had already spent on supervised probation.

3

Mr. Jensen’s sentences in both cases should be vacated and remanded to the district court for
resentencing.
B.

Standard Of Review
A decision to revoke probation will be disturbed on appeal only upon a showing that the

trial court abused its discretion. State v. Beckett, 122 Idaho 324, 325 (Ct. App. 1992). When the
appellate court reviews an alleged abuse of discretion by the district court, the sequence of
inquiry requires consideration of four essentials: whether the trial court: (1) correctly perceived
the issue as one of discretion; (2) acted within the outer boundaries of its discretion; (3) acted
consistently with the legal standards applicable to the specific choices available to it; and (4)
reached its decision by the exercise of reason. State v. Le Veque, 164 Idaho 110, 112 (2018).
Regarding the latter prong of this inquiry, “[t]he role of [the appellate court], in
determining if the district court reached its decision by an exercise of reason, is to review the
process the district court engaged in to make its decision.” Id., at 115.
C.

The District Court Abused Its Discretion By Revoking Probation And Declining To Even
Consider Retained Jurisdiction
The trial court employs a two-step analysis to review a probation revocation proceeding.

State v. Garner, 161 Idaho 708, 711 (2017) (quoting State v. Sanchez, 149 Idaho 102, 105
(2009)). First, the court determines “whether the defendant violated the terms of his probation.”
Id. Second, “[i]f it is determined that the defendant has in fact violated the terms of his
probation,” the court examines “what should be the consequences of that violation.” Id. A
decision to revoke probation will be disturbed on appeal only upon a showing that the trial court
abused its discretion. State v. Beckett, 122 Idaho 324, 325 (Ct. App. 1992).
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In determining whether to revoke probation, the trial court must examine whether the
probation is achieving the goal of rehabilitation and is consistent with the protection of society.
State v. Upton, 127 Idaho 274, 275, 899 P.2d 984, 985 (Ct. App. 1995). “The purpose of
probation is to give the defendant an opportunity to be rehabilitated under proper control and
supervision.” State v. Mummert, 98 Idaho 452, 454 (1977). “In determining whether to revoke
probation a court must consider whether probation is meeting the objective of rehabilitation
while also providing adequate protection for society.” Upton, 127 Idaho at 275. The court may
consider the defendant’s conduct before and during probation. State v. Roy, 113 Idaho 388, 392
(Ct. App. 1987).
Mr. Jensen’s conduct before and during probation clearly demonstrate that probation was,
in fact, achieving the objectives of rehabilitation and protecting society. In 2005, when he was
first sentenced in the lewd conduct case, he successfully completed his rider and was placed on
probation. (PSI, pp.219, 320.) Upon release in 2005, Mr. Jensen moved into Bethel Ministries
and completed the six-month discipleship program. (PSI, p.3.) He moved into his own place
and met his future wife, Camille. (PSI, p.3.) Together, they worked hard to earn their college
degrees and to build careers. (PSI, p.3.) They married in 2009, purchased a home, and began
planning to start a family. (PSI, p.3.)
However, they struggled with the burdens of work and success and began to fight, and
then his wife moved out, which devastated Mr. Jensen. (PSI, p.3.) Unable to cope financially or
emotionally, Mr. Jensen fell apart; he fell into depression, lost his job, and became unreliable in
making scheduled probation appointments. (PSI, p.3.) In 2017, he relapsed into using drugs.
(PSI, p.3; Tr., p.22, Ls.9-23.) As recognized by the presentence writer, the rocky marriage,
financial stress, unmanaged mental health issues, and drug abuse – all of which occurred during
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the latter period of his probation – were the primary factors contributing to Mr. Jensen’s
unreliability. (PSI, p.8.) Prior to that recent relapse in 2017, Mr. Jensen had be sober for twelve
years. (Tr., p.22, Ls.9-23.)
Mr. Jensen acknowledges he should have asked for treatment before his addiction took
hold of him again. However, given all of the circumstances in his case, his mistake should not
mean that Mr. Jensen be sent to prison, when what he clearly needs under the circumstance is
drug treatment.
His family has pledged to support him in his road to recovery and they have encouraged
his return to their community. (PSI, pp.208-12.) As described by his wife, Mr. Jensen has the
capacity to help others succeed, to lift others up and out of negative circumstances, and to set
them on a productive path. (PSI, pp.210-11.) As detailed by other family members, Mr. Jensen
and his wife had been doing well before their terrible mistake of turning drugs. (PSI, pp.201-12.)
It should also be noted that, following his arrest in this case, and his return to sobriety while in
jail, Mr. Jensen went right to work to get his life back on the right track. He asked to enroll in
the jail’s self-improvement classes and completed all of them. (See PSI, pp.215-18.)
Because it was clear that Mr. Jensen’s probation was achieving the goals of
rehabilitation, notwithstanding the admitted probation violation, the district court’s decision to
revoke probation was unreasonable. The district court’s decisions to deny probation in both of
his cases, and its refusal to retain jurisdiction, were unreasonable, representing an abuse of
discretion.
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D.

The District Court Abused Its Discretion By Imposing An Excessive Sentence In
Mr. Jensen’s 2018 Controlled Substance Case, And By Denying His Motion For A
Reduction Of His Underlying Sentence In The 2004 Lewd Conduct Case
Where, as in the present case, the defendant challenges his sentence as excessively harsh,

the appellate court conducts an independent review of the record giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest.
State v. Miller, 151 Idaho 828, 834 (2011). When reviewing the length of a sentence, the Court
considers the entire sentence. State v. Oliver, 144 Idaho 722 (2007).
A trial court may reduce a sentence on a motion made within fourteen days of revocation
of probation. I.C.R.35(b). A Rule 35(b) motion is essentially a plea for leniency, which may be
granted if the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994). “The grant or denial of a Rule 35(b) motion is a reviewed for an abuse of
discretion.” State v. McIntosh, 160 Idaho 1, 8 (2015).
The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.” Id. Where, as in the
present case, the defendant challenges his sentence as excessively harsh, the appellate court
conducts an independent review of the record giving consideration to the nature of the offense,
the character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011). When reviewing the length of a sentence, the Court considers the entire
sentence. State v. Oliver, 144 Idaho 722 (2007). If the sentence was not excessive when
pronounced, the defendant must later show that it is excessive in view of new or additional
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information presented with the motion for reduction. State v. Huffman, 144 Idaho 201, 202
(2006).1
Even if Mr. Jensen’s fifteen-year sentence was reasonable when it was originally
imposed in 2005, executing that same sentence in 2018, after Mr. Jensen had spent thirteen years
on supervised probation, was unreasonable.

While on supervised probation, Mr. Jensen

submitted to drug testing and polygraphs, and lived and worked under the conditions of a
probation agreement and under the scrutiny of a probation officer. He completed all of the
classes assigned him by the IDOC, and he paid off his court-ordered restitution. (PSI, pp.503,
554.)
The record shows that Mr. Jensen is a changed man. When he committed the underlying
offense in 2004, he was a

high school dropout with a record of juvenile

delinquency, having grown up largely unsupervised in a home with a drug-abusing mother who
later abandoned him. (PSI, pp.224, 229.) However, in 2005, he successfully completed an
IDOC rider, with no disciplinary issues, and he earned a solid recommendation for probation,
which the district court granted. (PSI, pp.320-25.)
For the next twelve years on probation, Mr. Jensen worked to improve himself and he
engaged with his community as an active, productive member. (PSI, pp.215-18.) As noted
above, he worked, earned a college degree, married, purchased a home and supported his wife.
(PSI, pp.215-18.) While it is true that he relapsed into drug use, the record demonstrates that
Mr. Jensen worked hard for years to become a different, better person. The district court’s

1

Mr. Jensen’s excessive sentence claim in the 2018 controlled substance case relies on
information presented at the time of his sentencing; no new or additional information regarding
that sentence was presented.
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failure to take this time and accomplishment into account, and its refusal to reduce Mr. Jensen’s
sentence, was unreasonable, representing an abuse of discretion.
Likewise, Mr. Jensen’s seven-year sentence, with two years fixed, imposed in his 2018
case, is excessive given his addiction, the surrounding circumstance of his relapse, and his strong
potential for overcoming that addiction. The district court’s decision to impose such a harsh
sentence, without the possibility of probation, represents an abuse of discretion and should be
vacated.
CONCLUSION
Mr. Jensen respectfully requests that in Case No. CR-FE-2004-1880, this Court vacate its
orders revoking probation and denying his rule 35 motion, and that it remand this case for
resentencing with instructions that the district court reduce the underlying sentence, and either
place him on probation or retain jurisdiction. In Case No. CR-198-25742, Mr. Jensen asks that
his sentence be vacated and that his case be remanded to the district court for resentencing, with
instructions that the district court impose a less severe, reasonable term, and that it either place
him on probation or retain jurisdiction.
DATED this 22nd day of May, 2019.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of May, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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